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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

i GERALD C. MANN
ATTORNEY OENERAL

Honorable George H, Sheppard
Comptroller of Fublic .ceounts
Auystin, Texas

Dear Sirt Opinlon Mo. 0=3373
Re: W®ill nurseries popeYatipg in
the open withoulb a \building

You have reguested the g
on the facts set out

"On October £}, 194
you aa opindon ia reg:
series were subject to %
you s statement of facta
of these nurseri¢s—a
opinion dated Ng

mant

3 pipdon the s~
teblishment(in (Guastidg id 1Taing in which
3, plants, apnd shrubs are kept
- to he pub‘ ¢.) The nurseries have
% your opinion unless
om/vhich anles of mer-
11 not be subject to

gl you 4f you will rlease advise
prerating out in the open withe
f sny kiné will be subject to

In opinion No. O=0776 the eatablishment in question
was a building in which @ aumber of trees, glanﬁa and shrubs,
et¢., were kept and exhibited for sale to the pudlic, Under
such faots this Department ruled in that opinion that such
-establishment was subject to the Texas Lhain Store Tax,

%e egein call your attention to Seotion 7 of the
Chain store Tax aet, article 11114, Vernon's Annotated Fenal

NO COMMUNICATION 1S TO BR CONSTRUED AS A DEFARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORNEY GENKRAL OR FIRST ASSISTANT
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Honorable George H, Shappsrd, Fage 2

Code, whieh reads a2 followst

*Sec. 7. The term 'store' as used in this
Act shall be constirued to mean and include any
store or storeg or any meroantile establishment
or establishments not specifieally exempted with-
in this act which are owned, eperated, maintained,
or controlled by the same person, agent, receiver,
trustes, fimm, corporatioa, enpartnorahip or as~-
sociation, either domestic or forelign, im whieh
goods, wares or merchandise of any kind are seld,
at retall or wholesale,”

Wo alse zgain refer you to the interpretatiea of
the above guoted sestion by the Jommlssion of Appeals in the
case of Hurt v, Cooper, 110 8, %, {24) 89¢, whers the sourt
states as follows: .

*The statute hnving defined the word, we
are not concerned with {ts usual meaning, Under
that definition a mercantile sstablishmenk a¢ =
. h 3 e r morshandise of asy MiP

: and this even thoug?
2180 be & distrihuilng point.” (Emphesis ours

Based on the above this Departaent ruled ian'said
opinion 0=8776, as follows:

"It is the opinion of this department that
a place of business estadlished for the sals of
trees, plants, eote, from whish glntt of dusineas
suoh amoﬂitiu are sold is e« “store” as that
tore is derined in the Texes Chaln Store sot,
cupra, and sueh place of business 1s subjeet to
the payxent of the chain store tax,”

' As we understand your question you submit a situae
tion where an sstablishment i{s majintained under the manner
discussed in the above gquoted opinion with the exception that
the establishment is not a building dut ratker the business
{s conducted out in the open, The term “mercantile establish-
. ment” is defined in 27 Wwords and Thrases 65, as follows:

*The word vestablishmentr™ means an institu-
tion, place, building, or location. The word
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Honorable sorge H, ckeprpard, Fage 3

‘mercantile' In its ordinary acoeptance means
pertaining to the business of merchants and is
corcerned with trade or buying sné s=lliing of
merchapéiee. The =eaning of the word ‘estszb-
lishrent' 1z pgreatly restrioted whern used fol-
lowing the vord "mercantile', snd the expres-
slon 'mercantile establishment' refers tc an
institution of mercentile business or a pleace,
building, or location where mercantile business
or the buyinr or selling of merchandise is con-
ducted or engagsd in. Veazey irug Co. v, bruzae,
37 F, 24 294, 169 Okl. 418."

As stated in the above definition the term Testab-
lishment® would include either an institution, place, buil

ding
or location, It is our opinion therefore that an establishmant

operating as discussed herein from amn open lot rather than a
building would still be subjecst to the Texas Chain Store Tax,
we call your attsnti-n further to the fact that aumsrous busi-
nesses that are conducted in the open have beem paying the
chain store tax since its enactment. For exanple automadile
dealers that meintain only open lots for the ssle of seoond-
hand cars have been peying the chaln store tax on such lots,
The test az wo ges it is as followat

Where you have an established plece of dusiness for
the sale of goods, wares or merchandise of any kind, whether
the same de @ buiiding or nét, the same wuld be sudbject to
the Texas Chain Store Tax,

¥t is the opinion of this Department therefore that
under the facts you submit the establishment 1a juestion is
subjeot to the Texas Chain 5tors Tax.

Yours very truly
4, 1941
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